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BEMIRE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN MATTER OF THE REQUEST FOR 
ADMINISTMTION IN WATER DISTRICT 
120 AND THE REQUEST FOR DELIVERY 
OF WATER TO SENIOR SURFACE 
WATER RIGHTS BY A & B lRRI10ATION 
DISTRICT, AMERICAN FALLS 
RESERVOIR DISTRICT #2, B U I U N  
IRRIGATION DISTRICTI MII;NER 
IRRIGATION DETRZCT, MNDOKA 
IRMGATION DISTRICT, NORTH SIDE 
CANAL COMPANY, anti TWIN FALLS 
CANAL COMPANY 

Idahu Ground Water Appropriators, Inc. [uIGWA''), through its counsel, Givens Pinsley 

ttP, and on behalf of its ground water district members, Abedem-America Falls Ground 

Water Dlslrict, Magic Valley Gmund Water District, Bingham Ground Wata Met, North 

Snake Ground Water District, Bonne'ville-Jehn Ground Wakf District, Southwwt &gation 

District3 add Madison Ground Water Distri~t (he 'Yjround Water Districts"), submits this 

statement in response fo the June 3,2005 Notice of Sfdm and Scheduling Con@rePrnce ("June 3 

Notice'")issusd by the Director9 Iddm Department of Water Resources rDitectm"' and 

"Merit"). 
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SUMMARY 

Four principal m&kn are pending before the Department pettaining to the Surface Water 

Codition's Delivery Call agabt ground water rights in Water District 120 (the 'De1ivet.y CM1". 

Tlzese matters, and IGWA's s u m m q  comments about them, are: 

I) The petitions from all sides seeking reconsideration of the Director's M a y  2.2005 

Amended Order on the Delivery Call (Way 2 Order'"), n~he May 2 Wer an8 the petitions 

seeking reconsideration and hearing are the central pmcedd matters facing the partie. They 

p m t  a number of e l e m d  legal and factual issues concerning how conjunctive management 

is to be properly implemented in IWo. in IGWA's view, this acti-which IGWA refers to 

here as the Welivery Call H ~ ' ' - s h o u I d  involve discovery, motion practice, and a hearing 

schedule designed to permit a filxlrtl decision by the end of this year. 

2) IGWA'a Initial Plan far Providing Redamment Wafer C-lacemmi Water Plan"). 

The Replacement Water Plan, which IGWA sled in response to the hday 2 Order, which is an 

interim or temporary response compelled by the May 2 Ma, will be -1-t in the Delivery 

Call ~emhg . '  Dtre to significant increases in the water supply available in the American Falls 

Reach over tbe last two month$ IGWA is filing a motion simultaneously herewith seeking a 

suppIemmtal order reduchg the May 2 Order's feplacement water requirements for 2005. Sueh 

a supplemental order would allow IGWA to ~1-d how much of its replacement water 

portfolio the &tor now believes to be nersessary to meet these interim requirements in 2005, 

pending the outcome of the Delivery Call hearing, and how much might be available for 

replacement or mitigation else*, or for other purposes, 

' Other ground wakrdepmdent entities also submitld p l m  for providing feplwment water in response 
totheMay2 Order, and~toowi l Ibere lewmtia t lwhhery  CallHeslring. 
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3) The seven Ground Water Districts' Febnrarv 8,2005 Mitigabion Plan fur the 

A h  ,2 oflhcSnakoRi*erCIGWA'sWAIGWA's Mitigation 

Plan involves fhe m e  is- of law and fact as those to be considered in the Delivery Call 

Hearing, these matters should be consolidated IGWA is filing such a motion simultaneously 

h e m .  

4) The May 12.2005 Remrest fir Aaaroval of Mtim-on Plan 0 fA  & B Irrigation 

District PA&B's Mitimtian Plan"). A&T3 Irrigation Distfia ("A&BT HA$ HAS A&B's 

Mitigation Plan in response to the Delivery Call. Although A&B also is one of the parties that 

filed the Delivery Cd,  the May 2 Wer recognizes that the Delivery Call seeks curtdment of 

some of A g t B ' s  own ground water pumpers. A&B's Mitigation P& which seeks both to 

support the Delivery Call and to m o v e  Am's punpen f h n  its effects, also should be 

cmmlidakd with the closely related matters ai issue in the Delivery Call Hearing. 

RESponm TO S m m c  ~ U E S T S  IN J m  3 NOTICE 

IGWA anticipates raising several factual and legal issues, including without limitation: 

Whether any member of the Surface Water Coalition ("SWC'"), of its water users, 

has su fk8d  materid injury due to OM of priority ground water pumping. 

How the ESPA Ground Water Model should be used and interpreted in the 

canted of the Delivery M. 

The reasatlab1eness of diversion and beneficial use of waters diverted by or for 

the S WC and its xespr;ctive water users, 

The seven exist@ G m d  Water Dislricts ("GWDsa] submitted this mitigation plan w b e W  of their 
respective medm. However, muse the five GPCrDs xiTed& by the Delivery Call m repmated by IGWA, 
references to IG WA here also are intended as a shorttrand reference to those GWT)s who med the Mitigation Plan, 



Whether the Director properly cdculated or d d e r e d  ibe SWC's use of natural 

flow or d a c e  water storage in evaluating material injury. 

Whether the Director d by ordering curtailment of ground water rights witbout 

h t  implementing the pmcdures, or applying tbe standards, set forth in Idaho's 

ground water law, such as 1,C. 8 42-237. 

Whether the Difector complied with LC. $42-226, the Idaho Constitution, and 

other provisions of law pertaining to the requirements of maximum use, optimum 

use, and Ml economic development of the State's water resources. 

Whether the Director appropriateIy ordered curbhent of, or replacement water 

hmJ~olders of ground water rim without first implementing the proceduresI or 

applying the stadads* set forth in Idriho's gmmd water law, such as I.C. 8 42- 

237. 

a Whether, in this case, Idaho Code 9 42-601 et s q ,  authorizes €he Di-r to isissue 

a curtailment order against p w d  water rights without h t  holding an 

evidmtiaq hearing. 

Whether the Director has properIy applied the Conjunctive Management Rules in 

determining injury and in imposing c u r h k d  or replmement water 

mataid i n j q  for 2005 main vaiid in light of the precipitation received in the 

A@-June period. 

Whether fie mitigation p h  or replacement water plans are adequate to remove 

or cornpeasate fix any material injury tbat might exist. 
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IGWA reserves the 'right to raise additional issues as fWher facts ate developed -or in responge 

raised by others. 

2, Proposed prehearinp schedule 

IGWA proposes the following schedule: 
7 . .  

Sepi&iiber %I, Z005: 'i&-day b toe ~ 6 - g  motions. 

October 14: a l l  w i t a m  iden%&, dl exhibits excbged. 

Oct6ber 2 1 : disclovery completd. 

W b e r  25: lhl ptehetuing mdbence. 

3. Hearing datw and estimated IeaPth. 

IGWA estimates a four-week h d g ,  and proposes that it take place during November 

4. Addmis the potential for consolidation of remewnhtion at the he&. 

IGWA's Ground Water Didct  m e m b  are not the only ground water users facing 

potential cudailment or mitigation obligations. Simplot, United Dahymen of Idaho, the City of 

Pacatella, the State Agency Ground Wakr Users, and ground water users in A&B Irrigation 

District also tm affected by the Delivery Call and the May 2 Order. IGWA expects that these 

ground water asers may be able to cooperate or consolidate mentation to a sign;ficant 

degree, However, these parties have not yet discussed this. 

5. Avoiding cumulative evidence. 

To help etiminatE: cumulative evidence, IGWA recummends that the parties be required 

to submit, within a msmable time before the hearing, pre-fled written testimony of major 

witnesses, &c&rIy ereperts. IGWA also suggests that all parties who m similarly situated, or 
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whose legal positians are substantidly aligned, be encouraged to coHlab~rate on or jointly offer 

witnesses, evidence, and motions. 

6. Such other mattea as will expedite the disaosition of the case. 

The Delivery C U  Hewing proposed here will bring together ail claims advancing the 

Delivery Call and all r e s p m  and defenses to it. These defenses indude, among o t h ~ ,  a l l  

mitigation and replacement water plans. Because these plans, and the facts supporting them, will 

be central to the evidence p r e s d  in the Delivery Call Hewing, they should be mnsolidated 

with the Delivery Call and be considered in the hearing. IGWA has filled a motion to msolidate 

and etablish a joint bearing on the Delivery Call, IGWA'a Mitigation Plan, and A&B's 

Mitigation PI- 

RESPECTFULLY SUBMITTED this ) as" of Jme 2005. 

GIVENS PURSLEY LLP 

Artormys for I&ho Ground W d e ~  App~~priators, lnc. 



CERTIFICATE OF SERVLClE 

I hereby certify that on this 1 %&aY of June 2005, I served a true and cane& copy of the 
foregoing by delivering it to the following individuals by the method indicated below, addmsed 
as stated. 

Mr. Karl J. Dreher 
Director 
IWo Dep&ment of Water Resources 
322 East Front Street 
P.O. Box 83720 
Boise, ID 83720-0098 

C, Tom Ark- Esq. 
M w s h  Law O£Eces, Chtd. 
301 Maia SQeet 
P . 0  Box 32 
Gooding, TD 83330 

W. Kent Fletcher, Esq. 
Fletcher Law Office 
P.0. Box 248 
Burley, ID 8331 8-0248 

R o ~ r  D. Ling, Esq. 
Ling, Robinson & Walker 
615 H St. 
P,O. Box 396 
Rupert, JD 83350-0396 

John A. Rosholt, Esq. 
J Q ~  K. Simpson, Esq. 
Travis L. Thompson, Esq. 
Barlrer, Rosholt k Simpson 
113 Main Avenue West, Ste. 303 
Twin Falls, ID 833014167 

Kathleen Marion Om, Eq- 
Office of the Field Solicitor 
U. S. Qqariment of tbe Interior 
550 West Fort Street, MSC 020 
Boise, ID 83 724-0820 

U.S. Mail 
Facsimile 
Overnight Mail 

X Hand Delivery 
E - d  

X U.S. Mail 
Fwsimile 
mernight hiail 
Hand Delivery 
E m d  

X U.S. Md 
FwimiIe 
Overnight mil 
Hand Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Overnight Mail 
Hand Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Ovdght  Mail 
Hand Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Overnight Mail 
Hand Delivery 
E-mail 
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E. Gail MeGarryJ P.E. 

Water Rights & Aaqui%itions 
PN-3 190 
U,S. Bureau of Reclamation 
Pacific Northwest Region 
115ON. CurtisRoad 
Boise, ID 83706-1234 

Scott L. Campbell, Esq, 
Moffitt Thomas Bztrrett Rock & Fields, Chtd 
1 01 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701 -0829 

Michael S. Ghofe ,  Esq, 
Deputy A-ey General 
Civil Lihgation Division 
Office of the Attorney t h n d  
P.O. Box 83720 
hise, ID 83720-0010 

Josephine P. Beeman, Esq. 
B ~ ~ &  Associat~sPC 
409 West Jefkmn 
Boise, ID 83702-6049 

Sarah A. Klahu, Esq. 
White $ Jankawski, U P  
51 1 16th S-treet, Suite 500 
Den-, CO 802Q2 

I d h  Department of Water Resources 
Eastern Regional Office 
9 0  North Skyline Dr. 
Id& Falls, ID 83402-6 1 05 

X U.S.Mail 
Facsimile 
overnight Mail 
Rand Delivery 
E-mil 

X U.S. Mail 
Facsimile 
ovemigbt Md 
Eland Delivery 
E-mail 

X U.S.Md 
Facsimile 
Overnight Mail 
Hand Deliwry 
E-mail 

X U.S. Mail 
Fawhile 
Olvernight Mail 
EEaad Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Dvmight Mail 
Hand Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Overnight Mail 
HandDeery  
E - d  



Idaho Dqdment of Water Resourkes 
Solzthern Regional Office 
1341 Fillmore St., Ste. 200 
Twin Fdls, ID 83301-3033 

X U.S. Mail 
Facsimile 
Overnight Mail 
Hand Delivery 
E-mail 

-t. *-- 
f e w  C. ~er*y 
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